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®mtei> States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9251 

Benjamin H. Jones, appellant 
v. 

E. J. Welch, Superintendent, D. C. Reformatory, 
Lorton, Virginia, appellee 


APPEAL FROM TEE DISTRICT COURT OF THE EXITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is taken from an order dismissing appellant’s 
petition for habeas corpus and discharging the rule (App. 17). 

Appellant, in 1937, received concurrent sentences as follows: 
Uttering, 1 year to 2 years 
False Pretenses, 5 months to 3 years (App. 16). 

The appellant began serving his sentence at the D. C. Reform¬ 
atory, Lorton, Virginia, November 1, 1937. Ibid. He was 
released from that institution by parole December 23, 1938. 
Ibi4- The parole term extended to and included Novem¬ 
ber 11, 1940. Ibid. On June 22, 1939 a warrant was issued 
for appellant’s arrest as a parole violator. Ibid. The war¬ 
rant was not served at that time as appellant’s whereabouts 
were not knowm. Ibid. 

On August 4, 1943, appellant was again committed to the 
D. C. Jail, charged with forgery and uttering, and on October 
15, 1943, was given concurrent sentences of one year to three 
years. Ibid. As of February 4, 1946, the appellant had 
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completed the maximum sentences for the second offenses, less 
time ofF for good behavior, and was on that day conditionally 
released (App. 17). On February 5, 1946, the apellant was 
taken into custody as a violator of the conditions of the parole 
which had been granted on December 23, 1938 (in connection 
with the first offenses). Ibid. On February 19, 1946, the 
original parole was revoked and the appellant is now serving 
the balance of 689 days left on the original sentences. 

STATUTES INVOLVED 

Act of July 15, 1932, as amended, 47 Stat. 696, D. C. Code 
(1940). 

§ 24-204. Parole authorized—Conditions—Custody— 
Reports. 

Whenever, within the limitations of section 24—203, 
it shall appear to the Board of Indeterminate Sentence 
and Parole, from the reports of the prisoner’s work and 
conduct which may be received in accordance with the 
rules and regulations prescribed, and from the study and 
examination made by the board itself, that any prisoner 
serving an indeterminate sentence is fitted by his train¬ 
ing for release, that there is a reasonable probability that 
such a prisoner will live and remain at liberty without 
violating the law, and in the opinion of the board such 
release is not incompatible with the welfare of society, 
said Board of Indeterminate Sentence and Parole may, 
in its discretion, authorize the release of such prisoner 
on parole, and he shall be allowed to go on parole, outside 
of said prison, and in the discretion of the board to return 
to his home, or to such other place as the board may 
indicate, upon such terms and conditions, including per¬ 
sonal reports from said paroled prisoner, as said Board of 
Indeterminate Sentence and Parole shall prescribe, and 
to remain, while on parole, in the legal custody and under 
the control of the Attorney General of the United States 
or his authorized representative until the expiration of 
the maximum of the term or terms specified in his sen¬ 
tence, without regard to good-time allowance, and the 
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said board shall in eveiy parole fix the limits of the resi¬ 
dence of such person paroled: Provided, however, That 
the conditions prescribed and the residential limits may 
be thereafter changed or modified as the board in its 
judgment may determine. 

§ 24-206. Revocation of parole after retaking—Hear¬ 
ing—New parole. 

At the next meeting of the Board of Indeterminate 
Sentence and Parole held after the issuing of a warrant 
for the retaking of any paroled prisoner, said board shall 
be notified thereof, and if such prisoner shall have been 
returned to the institution, he shall be given an opportu¬ 
nity to appear before said Board of Indeterminate Sen¬ 
tence and Parole, and the said board may then, or at any 
time in its discretion, revoke the order and terminate 
such parole or modify the terms and conditions thereof, 
and if such order of parole be revoked and the parole so 
terminated the said prisoner shall serve the remainder 
of the sentence originally imposed, the unexpired term of 
imprisonment of any such prisoner to begin to ran from 
the date he is returned to the institution, and time the 
prisoner was out on parole shall not be taken into account 
to diminish the time for which he was sentenced: Pro¬ 
vided, That the parole board, at its discretion, may after¬ 
wards grant a new parole to said prisoner, in the event 
said board should deem it advisable. 

In the event said prisoner is removed to a penal or 
correctional institution designated by the Attorney 
General, the Board of Parole, created by sections 723a 
to 723c, Title 18, U. S. Code, shall have and exercise the 
same power and authority over such prisoner as the 
Board of Indeterminate Sentence and Parole would have 
had such prisoner been returned to a penal institution of 
the District of Columbia, including the power to revoke 
his parole. 

§ 24-405. Deduction for good conduct—Discharge. 

All persons sentenced to and imprisoned in the jail 
or in the workhouse of the District of Columbia, and 
confined there for a term of one month or longer who 
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conduct themselves so that no charge of misconduct 
shall be sustained against them shall have a deduction 
upon a sentence of not more than one year of five days 
for each month; upon a sentence of more than one year 
and less than three years, six days for each month; upon 
a sentence of not less than three years and less than 
five years, seven days for each month; upon a sentence 
of not less than five years and less than ten years, eight 
days for each month; and upon a sentence of ten years 
or more, ten days for each month, and shall be entitled 
to their discharge so much the earlier upon the certifi¬ 
cate of the superintendent of the Washington Asylum 
and Jail for those confined in the jail, and upon the cer¬ 
tificate of the superintendent of the workhouse for those 
confined in the workhouse, of their good conduct during 
their imprisonment. When a prisoner has two or more 
sentences the aggregate of his several sentences shall be 
the basis upon which his deduction shall be estimated. 
(Mar. 3,1901, 31 Stat. 1341, ch. 854, § 937; Mar. 2, 1911, 
36 Stat. 1003, ch. 192; June 6, 1940, 54 Stat. 245, ch. 
254, § 10.) 

STATEMENT OF ISSUES 

The appellant in his brief seems to raise the following issues: 

(1) Whether, after issuance of parole violation warrant, said 
warrant not being served upon the appellant until after he was 
returned to the D. C. Reformatory at Lorton, Virginia, to serve 
and did serve the maximum sentence for a subsequent felony, 
the appellant’s original unexpired sentence began to run from 
the time appellant was returned to the Reformatory to serve 
the subsequent sentence, in the absence of revocation of appel¬ 
lant’s conditional release. 

(2) Whether the D. C. Board of Parole lost jurisdiction over 
appellant (under Section 24^206 of the D. C. Code) when, 
after issuance of parole violation warrant, said warrant was 
not served upon the appellant until after he was returned to 
the D. C. Reformatory at Lorton, Virginia, to serve and did 
serve the maximum sentence for a subsequent felony. 
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(3) Whether appellant was entitled to a reduction of six 
months from the unexpired term of his original sentence, be¬ 
cause for six months after his first conditional release he com¬ 
plied with the conditions of his parole. 

SUMMARY OF ARGUMENT 

I 

The law does not require that a “parole violator’s original, 
unexpired sentence shall begin to run from the date he is im¬ 
prisoned for a new and separate offense.” 

II 

The D. C. Board of Parole did not lose jurisdiction over ap¬ 
pellant because a parole violation warrant was not served until 
appellant, after return to the Reformatory, served the maxi¬ 
mum sentence for a subsequent felony. His “imprisonment was 
attributable to his second sentence only, and his rights and 
status as to his first sentence were ‘analogous to those of an 
escaped convict.’ ” Hence there was no duty on the Parole 
Board to “cause the appellant to be brought before it at the 
next meeting after his return to the penitentiary under the 
second sentence rather than upon the parole warrant.” 

III 

The appellant is not entitled to a deduction for the time he 
was on parole under the original sentences. 

ARGUMENT 

I 

The original unexpired sentence does not run from date of 
imprisonment for new offense 

The point is well settled that a prisoner sentenced for an 
offense committed while on parole may be required to serve 
the unexpired portion of his first sentence after the expiration 
of the second. Zerbst v. Kidwell, 304 U. S. 359 .(1938); Ham¬ 
merer v. Huff, 71 App. D. C. 246,110 F. (2d) 113 (1939). 
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n 

The D. C. Board of Parole had no duty to bring appellant 
before it at next meeting after his return under a second 
sentence 

It is true that in Hammerer v. Huff, supra, at page 249, this 
Court reserved the question whether “it was the duty of the 
Board to cause the appellant to be brought before it at the next 
meeting after his return to the penitentiary under the second 
sentences rather than upon the parole warrant.” The Court 
relied upon Zerbst v. Kidwell, noting at page 248, that the latter 
case was decided under similar statutes. See also Gould v. 
Green, 78 U. S. App. D. C. 363, 141 F. (2d) 533 (1944) (Con¬ 
gressional intent to provide uniform administration of Federal 
and District parole). 

The Court further pointed out in the Hammerer case that 
the facts in the leading case were similar “except that in Zerbst 
v. Kidwell, there was no inclusion within the second sentence 
of a direction on the part of the.trial judge that it and the unex¬ 
pired portion of the previous sentence should run concur¬ 
rently.” 

The facts in the instant case are identical with those in 
Zerbst v. Kidwell. In the Kidwell case, as in the instant case, 
after “completion of service of the second sentences, respond¬ 
ents were held in custody * * * under warrants * * * 
alleging violations of parole.” Supra at 361. 

With regard to the time of hearing, the Federal parole pro¬ 
vision is: “When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an opportunity 
to appear before said Board of Parole * * * The said 

Board may then, or at any time in its discretion, revoke the 
order and terminate such parole or modify the terms and con¬ 
ditions thereof * * Act of June 25, 1910, as amended, 
36 Stat. 820, 18 U. S. C. § 719 (1940). [Italics supplied.] 
The applicable statute in the District of Columbia provides 
“At the next meeting of the Board of Indeterminate Sentence 
and Parole held after the issuing of a warrant for the retaking 
of any paroled prisoner, said board shall be notified thereof, 
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and if such ■prisoner shall have been returned to the institution, 
he shall be given an opportunity to appear and the said board 
may then, or at any time in its discretion, revoke the order and 
terminate such parole or modify the terms and conditions 
thereof * * *” Act of July 15, 1932, as amended, 47 Stat. 
698, D. C. Code (1940) § 24: 206. [Italics supplied.] 

The Supreme Court in the Kidwell case construed the fol¬ 
lowing language in the Federal parole statutes identical with 
the District statutes: “The unexpired term of imprisonment 
shall begin from the date he is returned to the institution 
* * *” supra at 362. The Supreme Court held that it could 
only “refer to reimprisonment on the original sentence under 
order of the Parole Board.” Ibid. 

The same process of reasoning compels the conclusion that 
the time of hearing referred to in Section 24:206 of the D. C. 
Code refers also only to reimprisonment on the original sen¬ 
tence. 

/ 

As the Supreme Court stated: 

When respondent committed a federal crime while 
on parole, for which he was arrested, convicted, sen¬ 
tenced and imprisoned, not only was his parole violated, 
but service of his original sentence was interrupted and 
suspended. Thereafter, his imprisonment was attribut¬ 
able to his second sentence only, and his rights and 
status as to his first sentence were “analogous to those 
of an escaped convict.” Not only had he—by his own 
conduct—forfeited the privileges granted him by parole, 
but since he was no longer in either actual or construc¬ 
tive custody under his first sentence, service under the 
second sentence cannot be credited to the first without 
doing violence to the plain intent and purpose of the 
statutes providing for a parole system. 

Ill 

Appellant is not entitled to a deduction for the time 
he was on parole. 

The contention of the appellant (Brief 8) that the period 
of time he was on parole and complied with the conditions 

7279S8—17-2 
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thereof should be deducted from the remainder of the unex¬ 
pired term of the original sentence, is without foundation. The 
time “the prisoner was out on parole shall not be taken into 
account to diminish the time for which he was sentenced.” 
Act of July 15, 1932, 47 Stat. 698, D. C. Code (1940), Section 
24:206. See Anderson v. Corrall, 263 U. S. 193 (1923) (con¬ 
struing similar federal provisions). 

CONCLUSION 

It is respectfully submitted that a disposition of the instant 
case, like that of Zerbst v. Kidwell, supra, would satisfy the 
statute and the law. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Joseph F. Lawless, 

Joseph F. Lawless, 
Assistant United States Attorney. 
John D. Lane, 

John D. Lane, 

Assistant United States Attorney. 
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In the United States District Court 
for the District of Columbia 

No.— 


Benjamin H. Jones, D. C. Reformatory, Lorton, Va., 

PETITIONER 

V. 

E. J. Welch, Superintendent, D. C. Reformatory, Lorton, 

Va., respondent 

Petition for writ of habeas corpus 

In the Court of the Honorable Alexander Holzoff, Associate 
Justice, United States District Court, for the District of Col., 
Washington, D. C. 

Comes now, your petitioner, Benjamin H. Jones, of legal 
age and sound mind, who states, avers, and contends, that he 
is being illegally held a prisoner against his will by the above- 
named respondent, E. J. Welch, Superintendent, D. C. Penal 
Institution, Lorton, Va. within the lawful jurisdiction of this 
Honorable Court. 

That the Superintendent, is wholly without color of law or 
countenance of authority to hold your petitioner a prisoner, 
by the following reasons to wit: 

That on the 15th, day of October, 1943, your petitioner, in 
the Court of the Honorable F. Dickinson Letts, received, after 
being convicted on a charge of forgery, an indeterminate sen¬ 
tence of, one to three years. On the same date and in the same 
Court, your petitioner received an additional sentence of, one 
to three years on a charge of uttering a check. These sentences 
were to run concurrently. 

That on the 4th day of February 1946, with time deducted 
for good behavior, the sentence imposed under due process of 
law has expired. 

That the petitioner has not committed any infractions of the 
institutional rules that would constitute loss of good time earned 
during the serving of the above sentence. 

(ii) 
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That the committment order, process, or decree signed by- 
Justice Letts, has ceased, as having color of law or countenance 
of authority to further restrain your petitioner from his free¬ 
dom, by virtue of the fact, the sentence has been completed. 

Wherefore, your petitioner prays this Honorable Court, ex¬ 
amine the Court records in Criminal Case No. 72,428 and then 
and there, without further delay, issue, or cause to be issued an 
order to show cause why your petitioner should not be brought 
before this Honorable Court. 

That the petitioner further prays upon examination of this 
petition, and the records of the Court, that an order be issued 
out from under the seal of this Honorable Court, directed to 
the respondent, E. J. Welch, Superintendent of the Institution, 
commanding him, without delay, to produce the body of the 
petitioner before the Court, where, inquiry may be made into 
the premises as law- and justice requires. Then, there, show 
cause, if any, why your petitioner should not receive the re¬ 
dress he seeks in this petition for writ of habeas corpus. 

With this your petitioner prayeth and sayeth no more. 

Respectfully submitted. 

Benjamin H. Jones, 
Benjamin H. Jones, 

Petitioner. 

Subscribed and sworn before me this 4th day of February 
1946. 

My commission expires on the 25th day of October 1946. 

Roscoe C. Clarke, 

Notary Public. 


Oath in forma 'pauperis 

The petitioner, being duly sworn according to law, deposes 
and says. 

That he is a citizen of these United States, of legal age, and 
that he is now confined in the District of Columbia’s Reforma¬ 
tory, Lorton, Va.. and within the lawful jurisdiction of this 
Honorable Court. 

That he wishes to bring action before this Honorable Court, 
to test the legality of his detention, as is set forth in the at- 
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tached petition for a writ of habeas corpus, but because of his 
indigence he is unable to pay the cost of said action, or to give 
security for same. 

That he verily believes himself to be entitled to the redress 
he seeks herein; 

Wherefore, your petitioner respectfully prays that this Hon¬ 
orable Court grant him permission to file and prosecute said 
action without the prepayment of fees and costs. 

Benjamin H. Jones, 
Benjamin H. Jones, 

Petitioner. 

Sworn and subscribed to before me this 4th day of February 
1946. 

My commission expires the 25th day of October 1946. 

Roscoe C. Clarke, 

Notary Public. 















In the District Court of the United States for the District of 

Columbia 

In Re: Petition of Benjamin H. Jones (Lorton). Filed Feb. 
7,1946. Charles E. Stewart. Clerk. 

1943 Aug. 9 Indicted in this court for forgery and uttering. 

Criminal Case No. 72.42S. 

13 Arraigned: plea, not guilty. 

Sept. 13 Jury sworn: verdict: guilty as indicted. 
Oct. 15 Sentenced to penitentiary 1 to 3 years— 
Letts. J. 

Represented in these proceedings by Milton 
I. Lewis. 

Oct. 29 Submitted petition for habeas corpus—re¬ 
turned no affidavit of poverty. 

1944 Jan. LL Submitted petition for writ of habeas corpus 

to Letts, /. 

Order filed (HC No. 2564) writ denied— 
Letts, J. 

Sept. 16 Submitted petition for writ of habeas corpus. 
O’Donoghue. J. 

21 Order filed HC 2779—writ denied, O’Donog¬ 

hue, J. 

Nov. 16 Submitted petition for writ of habeas corpus 
and affidavit of poverty. 

16 Ordered filed (HC No. 2815) writ denied— 
Pine, J. 

22 Notice of appeal—fiat “Let file”—Pine, J. 
Dec. 5 Mandate of U. S. Court of Appeals affirm¬ 
ing decision of 11/16/44. 

1945 Dec. 12 Mandate of U. S. Court of Appeals. 

21 Order on Mandate vacating judgment of 
9/21/45 restoring cause to calendar. 

See H. C. jacket in Clerk’s Office for complete history. 

(14) 





In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2987. Without prepayment of costs. 
Piled Feb. 7, 1946. Charles E. Stewart, Clerk. 

Benjamin H. Jones, petitionee v. E. J. Welch, respondent 

Order authorizing filing and directing respondent to show cause 

It is this 7th day of February, 1946, 

Ordered that the petition be filed without prepayment of 
costs. 

It is further ordered that the respondent either in person 
or by counsel appear in this court on or before the fifth day 
after service of a copy of this order and of the petition upon 
him and make return to said petition and show cause, if any 
he has, why the writ of habeas corpus should not issue. 

The Clerk is directed to furnish the United States Marshal 
with a copy of this order and of the petition for the purpose 
of making such service. 

(S) * Alexander Holtzoff, 

Justice . 

Rec’d D. C. Jail, Feb. 8, 1940, 2 p. m. TRM 

(15) 





In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2987 

Benjamin H. Jones, petitioner 
v. 

E. J. Welch, respondent 

Return and answer to rule to show cause 

The return and answer on behalf of E. J. Welch, Superin¬ 
tendent of D. C. Reformatory, Lorton, Virginia, respectfully 
represents to this honorable Court: 

1. The respondent states that the petitioner was first com¬ 
mitted to the D. C. Jail on August 31, 1937, on two criminal 
charges; Case No. 60,589 Uttering and Case No. 59,230 False 
Pretenses and was sentenced as follows: 

No. 60,589 Uttering 10-28-37, I year to two years. 

No. 59,230 False Pretenses 11-12-37, five months to 
3 years. 

These sentences were to run concurrently. 

2. The petitioner was transferred to the D. C. Reformatory 
at Lorton, Virginia, on November 1, 1937, and released from 
that institution by parole on December 23, 1938; the parole 
term extending to and including November 11, 1940. 

3. The respondent states that on June 22, 1939, petitioner 
was declared a parole violator and a warrant was issued for 
his arrest, however, the warrant was not served as the where¬ 
abouts of the petitioner was not known at that time. 

4. The respondent respectfully calls to the attention of his 
honorable Court the fact that on August 4,1943, petitioner was 
again committed to the D. C. Jail charged with one case of 
Forgery and Uttering, Case No. 72,428 and on October 15, 
1943, was sentenced to a term of one year to three years. Peti¬ 
tioner was again sent to the D. C. Reformatory for service of 
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this sentence and on February 4, 1946, was conditionally 
released. 

5. Respondent respectfully states that on February 5, 1946, 
the petitioner was taken into custody as a violator of the 
conditions of parole which was granted on December 23, 1938. 
This matter is presently pending determination by the Board 
of Parole and should the revocation order be issued the peti¬ 
tioner would have to serve the remainder of the sentence left 
unserved by virtue of a parole granted on December 23, 1938. 

6. The respondent respectfully submits that the case of 
Zerbst v. Kidwell, 304 U. S. 359, 82 L. Ed. 1399, 58 S. Ct. 872, 
116 A. L. R. 808, decided on May 16,1938, is specifically appli¬ 
cable to the facts contained in the instant matter; Gould v. 
Greer (1944), 141 F. (2d) 533, 78 App. D. C. 363. 

Wherefore, the premises considered, the respondent prays 
that the petition be dismissed. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney, 

Joseph F. Lawless, 

Joseph F. Lawless, 

Assistant United States Attorney, 

Attorneys for respondent. 











In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2987 

Benjamin H. Jones, petitioner 
v. 

E. J. Welch, respondent 
Order 

Upon consideration of the petition and the answer to the 
rule to show cause it is by this Court this 19th day of February 
19-46, 

Ordered, that the petition is dismissed and the rule dis¬ 
charged. 

(S) Alexander Holtzoff, 

Justice. 


( 18 ) 
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Name: Benjamin H. Jones, Reg. No. 6723, Box 25, Lorton, Va. 
Date: Feb. 17th, 1946. 

Filed Feb. 25, 1946. Charles E. Stewart, Clerk. 

Name: The Honorable Alexander Holtzoff, Personal. 

Street No.: District Court of the United States. 

City: Washington 1. State: D. C. 

Yoxjr Honor: On the 4th day of Feb. 1946, I directed, and 
subscribed before a Notary Public, a petition for writ of habeas 
corpus, to your honorable court, I cited in the petition that my 
time here at the institution had expired and I had not been re¬ 
leased from custody. 

On the 5th day of Feb. 1946,1 was called to the office, and a 
warrant was served on me for a former parole violation, from 
this same reformatory. 

The former parole was from a sentence, I received in the 
court at Washington, D. C. November 12th, 1937. The warrant 
was issued the 22nd day of June 1939, I had been released on 
parole from the reformatory, the 23rd day of December, 1938. 

I have been under the impression, that, the warrant for the 
former parole time was to be served, concurrent with the sen¬ 
tence I received, October 15th, 1943. 

I had been a fugative from justice, 4 years and 6 mo. prior 
to my arrest on the charge, for which I have just finished serv¬ 
ing a sentence, I served 27 months and 22 days on it. 

The records, of the Board of Parole here at the institution, 
show that I have been a fugative from justice as a parole vio¬ 
lator, from the 22nd day of June, 1939 until the warrant for 
parole violation was served on me the 5th day of Feb. 1946. 

As I was convicted under the law in 1937, before the parole 
statutes were amended in 1938, do I not come within the 
jurisdiction of the old statutes? 

Section 456, Chapter 12, Title 6, of the D. C. Code at that 
time stated . . . the unexpired term of prisoner to begin to 
run from the date he is returned to the institution . . . 

(19) 
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Also, I would like to know, how a man can be a fugitive from 
justice, when he is serving time in the same reformatory and 
in the same jurisdiction, as the warrant for parole violation is 
held against him. 

Also in my petition to you, I requested, that a show cause 
order be issued, so that I could make further allegations by a 
traverse to the return of the respondent. 

Please be advised that, I have heard nothing from the court 
in regards to this petition. 

I do not have the funds to prosecute this action, neither do 
I have an attorney to represent me due to the same lack of funds. 
Your Honor I believe that my constitutional rights are being 
sorely violated in this matter, I beg of you to intercede for me. 

Thanking you in advance, I beg to remain respectfully. 

(S) Benjamin H. Jones, 
Benjamin H. Jones. 




Censored 

J 

The Honorable Alexander Holtzoff, Associated Justice, “Per¬ 
sonal.” District Court of the United States, for the District 
of Columbia, Washington 1, D. C. 

Filed Feb. 25, 1946. Charles E. Stewart, Clerk. 

In Re: Jones vs. Welch. Habeas Corpus No. 2987. Feb. 
18th, 1946. 

Your Honor: On the 4th, day of Feb., 1946, I directed and 
subscribed a petition for writ of habeas corpus to your court, 
there were sufficient allegations in the petition, for issuing at 
least, the show cause order asked. There were further allega¬ 
tions I. could have made, had, the show cause order been issued. 
Although the issues contained in the petition were sufficient to 
show that my rights under the 5th Amendment, were being 
invaded and a habeas corpus proceeding was permissible. 

The District Court or any justice thereof, to whom an appli¬ 
cation for writ of habeas corpus is made, shall forthwith award 
a writ of habeas corpus unless it appears from the petition it’s 
self that the party is not entitled thereto, Title 28. Section 455. 
United States Code. The averments of fact contained in the 
petition, not being denied must be accepted as true. “I must 
believe that the averments in my petition were not denied,” 
as I did not receive a copy of the return thereto, nor was I able to ' 
traverse the reply of the respondent, or his attorney. 

The petitioner should have been allowed the writ of habeas 
corpus and to produce testimony on the issues of fact raised in 
the pleadings, there was substantial questions of fact presented 
in the petitioners petition for writ of habeas corpus, and this 
court should have granted a hearing on the application thereby 
affording an opportunity of admission of evidence and argu¬ 
ments on the issues of fact and law raised by him in the petition. 
In Re Rosier , 76 U. S. App. D. C. 214; 133 F. (2d) 316. 

The court of Justice thereof shall proceed in a summary way 
to determine the facts of the case by hearing the testimony and 
• ( 21 ) 
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argument, and thereupon dispose of the party as law and justice 
requires. Walker v. Johnson, 312 U. S. 275,85 L. Ed. 830. Also, 
Jcmes v. Huff, argued Oct. 17th, 1945. Decided Nov, 26th, 1945. 
Case app. D. C. No. 8932. 

It is with this letter that I ask this court either to review the 
petition for writ of habeas corpus, No. 2987, or grant the peti¬ 
tioner leave to appeal the order of denial to habeas corpus. 

Respectfully requested. 

(S) Benjamin H. Jones, 

Box 25, Lordon, Va., 

Reg . No. 6723. 

Feb. 25/46 

Leave to appeal in forma pauperis granted. 

(S) Holtzoff, J. 


o. s. covixiurr nimn ovncti tM7 
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UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA 


I 


No, 9251 


BENJAMIN H. JONES, APPELLANT 


v. 

/ 

E.J. WELCH, SUPERINTENDENT, D. C. REFORMATORY, 
LORTON, VIRGINIA, APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF OF AMICUS CURIAE 


PRELIMINARY STATEMENT 

This brief is filed by counsel as amicus curiae, 
pursuant to orders of this Honorable Court entered April. 
22, 1947. 

The events which have given rise to the case 
at bar are these; 

• 4 

(l) April 8, 1937, in Criminal Case No. 59,230, 
the appellant pleaded gu.llty to an indictment charging 
false pretenses. 


1 






(2) April 16 , 1937, in Criminal Oase No. 

59 , 230 , the appellant was sentenced, to serve not less 
than five months nor more than three years, execution 

of sentence was suspended and he was placed on probation. 

(3) October 28, 1937, in Criminal Case No. 

60 , 580 , the appellant pleaded guilty to an indictment 
charging uttering and was sentenced to serve not less 
than one year nor more than two years, the sentence "to 
take effect from and including this date." 

(4) November 12, 1937, the appellant's proba¬ 
tion in case No. 59,230 was revoked and "sentence ordered 
into effect as of this date".i/ 

(5) The records of the District Court reflect 

t 

that the appellant was committed to jail on October 28, 
1937, under his sentence in case No. 60,589; and on Novem¬ 
ber 12 , 1937, he was coimittea under his sentence in case 
No. 59,230. His sentence in each case began to run upon 
the date of his commitment, 18 U.S.C.A. 709a. 

(6) December 23, 1938, the appellant was re¬ 
leased from the District of Columbia Reformatory at Lor- 
ton, Virginia, upon parole, pursuant to the provisions of 
section 4 of the Act of duly 15, 1932, 47 Stat. 697. 

( 7 ) dune 22 , 1939 , the appellant was declared 

a parole violator and a warrant was issued for his arrest 
pursuant to the provisions of section 5 of the Act of 


1 / The facts respecting the original sentencing of 
the appellant in case No. 59,230, and the subse¬ 
quent revocation of his probation, are not set out 
in the Petition or the Return (App. 11, 16), but 
are reflected in the records of the District Court. 
It is not believed, however, that these facts are 
material. See D. C. Code (1940) section 24-104, 

36 Stat, 865 ; Roberts v. United States , 131 F. (2d) 
392 (CCA 5); Remer v. Regarm I 64 F.(2d) 704 (CCA 9). 










July 15, 1932, 47 Stat. 698. The warrant, however, 
was not served at that time, as the appellant was a 
fugitive (App. 16, 19). 

( 8 ) August 4, 1943, the appellant was again 
committed to the District of Columbia Jail charged with 
forgery and uttering (App. 16). 

(9) October 15, 1943, in Criminal Case No. 72,428 

the appellant was sentenced to imprisonment for a period 

* 

of not less than one nor more than three years, upon 
an indictment for forgery and uttering, and he began 
the service of this sentence (App.l6). 

(10) February 4, 1946, having completed the 
service of his sentence in case ITo. 72,428, with allow¬ 
ance for good conduct, the appellant'was "conditionally 
released" (App. 17).*' 

(11) February 5, 1946, the appellant was taken 
into custody under the warrant issued June 22, 1939, 
as a violator of the conditions of his parole which 
was granted on December 23 , 1938, in respect of his 
original sentences (App. 17). 

(12) February 19, 1946, the parole was revoked 
(Appellee's Brief p. 2). 

The Court has requested that counsel file a 
brief addressed to certain questions arising from the 
foregoing facts. Counsel will address himself to these 
questions in the order in which they are stated by the 
Court. 
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Is the appellant entitled to credit on his 

■ ■ ■ ■ ■ -«■ ■■■ - * • ■■■ ——■ — ■■ — ■■ ■- ■ . . 

first sentence ior the time served while on parole up 
to the time o f his arrest his second offense. 

In the opinion of counsel, this question must 
be answered in the negative. 

The appellant argues that one released from 
prison but subject to the arole laws is in legal effect 
still in prison. In this he is correct. As the Supreme 
Court said in Anderson v, Corail , 263 U.S. 193, "While 
on parole the convict is bound to remain in the legal 
custody and under the control of the warden until the 

expiration of the term, less allowance, if any, for good 

< # 

conduct. While this is an amelioration of punishment it 
is in legal effect imprisonment." See also Clark v. 
Surprenant . 94 F. (2d) 969 (CCA 9). In this connecoion 
moreover the statute under which the appellant was 
paroled specifically provided that while on parole he 
remained "in the legal custody and under the control of 
the superintendent of the institution from which" he had 
been paroled, Act of July 15, 1932, section 4 , 47 Stat. 
697. The appellants conclusion from this premise, how¬ 
ever, is not sound. The statute also provided that upon 
termination of the parole of a prisoner, the "time the 
prisoner was out on parole shall not be ta^en into ac¬ 
count to diminish the time for which he was sentenced". 
Act of July 15, 1932, section 6, 47 Stat. 698. This 
provision remained in effect when the statute was amended 
by the Act of June 6, 1940, $4 Stat. 242. A similar pro¬ 
vision appears in section 6 of the Federal Parole Act, 

18 U.S.C.A. §719. With respect to thi3 provision of 






the Federal Act the Supreme Court said in Ande rson v. 

Corail, 263 U.S. 193, 196, ;, The sentence and service are 
subject to the provision of § 6, that if the parole be 

terminated the prisoner shall serve the remainder of the 
sentence originally imposed without deduction for the 
time he was out on parole." 

In Dola n v. Swop e, 136 F.(2d) 301 (CCa 7) the 
Circuit Court of Appeals held that in requiring a prison¬ 
er who violated his parole to serve the entire unexpired 
term of imprisonment, v/ithout allowance for the time he 
has been on prole, the federal statute did not violate 
the Fifth amendment by increasing the sentence, and there 
by subjecting the prisoner to double jeopardy. The court 
said at pages 303, 304 


’/lien the original sentence of four years 
was imposed upon appellant, section 710 provided 
that he might, for good conduct during his incar¬ 
ceration, be released prior to the expiration of 
the four year period, and section 7l6b provided 
that such release should be subject to all the 
provisions of law relating to the parole of 
United States prisoners, one of which provisions 
was that of section 723c, that if he violated 
his parole, he should again be taken into custody 
and the time he was on parole should not diminish 
the time he was originally sentenced to serve. 

In other words, the allowance of the credit for 
time spent by him outside orison walls in service 
of his sentence, was conditioned upon continu¬ 
ance of good behavior, and if before expiration 
of his original sentence he by his own miscon¬ 
duct subjected himself to rearrest, he not only 
forfeitea his good conduct credit for the bal¬ 
ance of hi3 sentence (which counsel freely con¬ 
cedes) but he also forfeited his credit for the 
time already spent on parole. A 3 in the proba¬ 
tion cases, such increase of sentence was 
potentially a part of the original sentence, 
hence not invalid for violation of the double 
jeopardy inhibition. It is a part of the 
disciplinary procedure which the Supreme Court 
held 'go be a necessary part of the parole laws. 

*is that Court said in Escoe v. Zerbst, 295 b.3. 
490, 55 S.Ct. 618, 819, 7T"L.EdTT56o > "Proba¬ 
tion or suspension of sentence comes as an act 
of grace to one convicted of a crime, and may 
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be coupled with such conditions, in respect of ■ 
its duration as Congress may impose.” (Citing 
Burns v, United States , 287 U,S, 216, 53 S.Ct, 

154, 77 L,Ed. 266.) 

The analogous provisions of the Federal statute, relating 
to probation (18 U.S.C.A, 725), have been sustained 
against similar attacks upon constitutional grounds. 
Roberts v. United States , 131 F.(2d) 392 (CCA 5); 

Remor v. Regan , 104 F.(2d) 704 (CCA 9). See also 
Zerb3t v, K1 dwell , 304 U.S, 359; Zorbst v, K idwell , 

92 F # (2d) 756, 759 (CCA 5); Chandler v. Johnson . 

133 F,(2d) 139 (CCA 9). 


II 

• 7 as the appellan t enti t led upon his return to 
prison to be taken before the P arole Board at once and 
thereby to pause his first sentence to recommence running 
so that it would run concurrently with the sentence for 
his second offonso. 


In the opinion of counsel this question is 

answered in the negative by Zerbst v, Kidwell . 304 U,S # 

359 (1938) . That case involved Section 6 of the Fedoral 
* • • 

Parole Act, Act of Juno 25, 1910, c. 387, Sec, 6, 36 
Stat, 820, 18 U.S.C.A, 719, Section 6 was as follows, 
at the time of the decision 


At the next meeting of the board of 
parole held at such prison after the issuing 
of a warrant for the retaking of any paroled 
prisoner, said board of parole shall be noti¬ 
fied thereof, and if said prisoner shall have 
been returned to said prison, he shall be given 
an opportunity to appear before said board of 
parole, and the said board nay then or at any v 
time in its discretion revoke the order and 
terminate such parole or modify the terms and 
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conditions thereof. If such order of parole 
shall be revoked and the parole so terminated, 
the said prisoner shall serve the remainder of 
the sentence originally imposed; and the time 
the prisoner was out on parole shall not be 
taken into account to diminish the time for 
which he was sentenced. 


The provisions of the District of Columbia statute re¬ 
lating to the revocation of perole are substantially iden¬ 
tical with this section of the Federal net. The District 
of Columbia statute, Act of July 15, 1932, 47 Stat. 69#; 

Act of June 6, 1940, 54 Stat. 243; D.C. Code (1940) Sec¬ 
tion 24-206, provides as follows 


At the next meeting of the 3oard of 
Indeterminate Sentence and Parole held after 
the issuing of a warrant for the retalcing of 
any paroled prisoner, said board shall be 
notified thereof, and if such prisoner shall 
have been returned to the institution, he 
shall be given an opportunity to appear before 
said Board of Indeterminate Sentence and Parole, 
and the said board may then, or at any time in 
its discretion, revoke the order and terminate 
such parole or modify the terms and conditions 
thereof and if such order of parole be revoked 
and the parole so terminated the said prisoner 
shall serve the remainder of the sentence 
originally imposed, the unexpired term of im¬ 
prisonment of any such prisoner to begin to 
run from the date he is returned to the institu¬ 
tion, and time the prisoner v/as out on parole 
shall not be taken into account to diminish the 
time for which he was sentenced: ’ Pro vided , That 
the parole board, at its discretion, may after¬ 
wards grant a new parole to said prisoner, in 
the event said board should deem it advisable. 


In the event said prisoner is removed 
to a penal or correctional institution designated 
by the .attorney General, the Board of Parole, 
created by sections 723a to 723c, Title 18, U.S. 
Code, shall have and exercise the same paver and 
authority over such prisoner as the Board of 
Indeterminate Bentence and Parole would have 
had such prisoner been returned to a penal insti¬ 
tution of the District of Columbia, including 
the power to revoke his parole. 


(The net of 1940 added the second paragraph.) 


- 7 - 





Su.up. 475) that 


In the Kidwell case it appeared {19 F. 

Kidwell was sentenced to a ten:* of two years in the peni¬ 
tentiary on September 27, 1932. On August 27, 1933, he 
was released on parole. On June 18, 1934 be was de¬ 
clared a parole violator and a warrant for his arrest 
and return to ^rison v/as issued by the Parole Board. 

The warrant was not executed at that time. On June 11, 
1935, in the same court which had imposed the original 
sentence, he v/as indicted for a second Federal offense, 

On June 29, 1935, having been convicted, he was given 
a second sentence of two years, and committed, on Janu¬ 
ary 25, 1936, the Parole Board sent its warrant for 
parole violation, issued June 18, 1934, to the warden of 
the penitentiary v/here Kidwell v/as confined, with direc¬ 
tions that Kidwell should be taKen into custody on the war- 

1 

rant at the expiration of his second sentence, and that 
"The case should be listed for a hearing on the violation 
charge only after Kidwell is in custody on the warrant"« 
Y/hen the' second sentence expired on January 21, 1937, 
Kidwell was taicen and held under the parole warrant. He 
then instituted habeas corpus proceeding, contending that 
at the moment of his imprisonment under the second sen¬ 
tence, he also began service of the unexpired port of the 
original sentence. It was conceded that if Kidwell f s 
contention was correct, both sentences had expired. The 
District Court sustained Kidwell’s contention and ordered 
him discharged. This ruling was affirmed on appeal. The 
Supreme Court reversed. While the question of the right 
of the Parole 
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Board to delay a hearing upon the charge of parole 
violation was not specifically discussed in the opinion 
of the Supreme Court, examination of the opinions of the 
District Court and the Circuit Court of Appeals discloses 
that this matter v/as squarely presented to the Supreme 
Court; and it seems to counsel that there can be no doubt 
that the Supreme Court fully sustained the action of the 
Parole Board in delaying a hearing and the revocation of 
parole. The decisions of the lower courts in favor of 
Kidwell were based upon the proposition that the Parole 
Board- v/as required to hold a hearing in the matter of 
the alleged parole violation at its first meeting after 
the prisoner was committed under his second sentence, 
and that by delaying the hearing, and the consequent 
revocation of parole, the Board could not cause the two 
sentences to run consecutively. Thus in Kidwell v. Zerbst . 
19 F'. Supp. 475, 476, the court said: 


The respondent oontends that the parole 

\ • 

has never been revoked. There was no evidence 
in this case to this effect, other than the 
above-quoted letter of the Parole Executive, 
and the warrant itself recites that the parole 
was revoked. However, I do not think this 
material, since petitioner’s first sentence be¬ 
gan to run again the moment he was received at 
the penitentiary, and the failure of the Parole 
Board to comply with the law requiring it, 

”At the next meeting; of the Board of Tarole held 
at said prison after the issuing of the warrant 
for the retaking of any paroled prisoner” to 
grant a hearing and ’’then or at any time in its 
discretion make an order to terminate said parole,” 
would not operate to exclude from the computation 
of the sentence the time the prisoner v/as actually 
in the institution after his arrest and return to 
the custody of the (Jnited States, whether the parole 
wus revoked or not. The fact ho WQ3 also held 
under a conn fitment upon the concurrent sentence 
would make no difference. The lav/ plainly contem¬ 
plates that only the time the prisoner was on parole 
and not held under a sentence, that must be served 
in a different institution, should 



bo excluded, from the computation of the sentence, 
18 U*S,C,A. 0 719, Otherwise the Parole Board, 
by either intentional or negligent omission to 
exercise its discretion to terminate the parole, 
which discretion must be a reasonable one, might 
indefinitely Increase the sentence Imposed, In 
this case the increase would be more than a year. 
Not oven a court has the power to'Increase a 
sentence after it is once imposed, so certainly 
the Parole Board, which has no power to impose 
sentences, could not do so. 

The illegality of the action of the 
Parole Board would be strikingly illustrated 
if, in the present instance, there had been 
no second sentence and petitioner had been re- 
turned to the penitentiary and left there for 
two years before the revocation of'his parole 
was considered, and then compelled, thereafter, 
upon a formal revocation of the parole, to serve 
the 395 days claimed to be left of his first 
sentence. 


In Zerbst v, K1dwell . 92 F.(2d) 756, 759, the Circuit 
Court of Appeals said 


By necessary implication section 3 ./sin? 
requires the Parole Board to have a hearing - *on 
a parole violation at its first meeting after 
the prisoner is returned to custody, * * * 

The conclusion wo reach is that in each 
case the first and second sentences ran con¬ 
currently from the day the prisoner was de¬ 
livered to the Atlanta penitentiary on the 
second sentence; that the Parole Board was 
without authority to delay a hearing on the 
violation charge and to order that the sen¬ 
tence be served consecutively. 


In reversing the decisions of the courts below the Su¬ 
premo Court fully sustained the actions 'of the Parole 
Board, and particularly the exercise of its discretion in 
delaying the revocation of parole. The Supreme Court 
reasoned that "until completion of the second sentence-- 
and before the warrant was served-- respondent was im¬ 
prisoned only by virtue of the second sentence"; and that 
he was not "returned to the institution" within the mean¬ 
ing of the Parole Act, so as to start the running of the 
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original sentence, until he was reinprisoned on the 
original sentence under order of the Parole Board 
(304 U.S. 361 , 362 ). The Court emphasized that by the 

1 

statute ’’Discretionary authority in the Board to revoke 
a parole at any time before expiration of a .arolee’s 
sentence was provided-- and is necessary— as a means of 
insuring the public that parole violators would be pun¬ 
ished”. It seems tc counsel, therefore, that the decision 
of the Supreme Court in this case sustains the right of 
the Parole Board to defer a hearing and the revocation of 
parole untilo the parolee has served his second sentence. 

It has been said that when the parolee has been 
’’retaken” under the warrant of the Parole Board, he is 
entitled to a prompt hearing before the Board, United 
States v. Nicholson , 78 F. (2d) 468 , cert, den., Rowe v. 
Nicholson . 296 U.S. 573, (CCA 4, 1935); MaoAboy v. Kleoka, 
22 F, Supp. 96 O (D.C. Md. 1938). Douutless this is the 
law; but it seems equally clear that the Parole Board 
has the right to delay the ’’retaking” until a second sen¬ 
tence has been served. 

Zerbst v. ICidwell was decided by the Supreme 
Court May 16, 1938. By the Act of June 29, 1940, 54 Stat. 
692, Section 6 of the Act of June 25, 1910, 36 Stat. 820, 
was amended to read as follows: 

When a prisoner has been retaken upon 
a warrant issued by the Board of Parole, he 
shall be given an opportunity to ap ear be¬ 
fore said Board of Parole, a member thereof, 
or an examiner designated by the Board. The 
said Board may then, or at any time in its 
discretion, revoke the order and terminate such 
parole or modify the terms and conditions there¬ 
of. If such order of parole shall be revoked 
and the parole so terminated, the said prisoner 
shall serve the remainder of the sen- 








tence originally imposed.; and the time the 
prisoner was out on parole shall not be taken 
into account to diminish the time for which 
he was sentenced. 


This amendment was not prompted by any doubt 
as to the right of the Parole Board, under the existing 
law, to delay a hearing upon a charge of parole viola¬ 
tion until the prisoner had completed the service of a 
second sentence and had been retaken on a parole warrant. 
The House report upon the legislation stated: 


Section 4 of the bill /the amendment in ques¬ 
tion 7 relates to hearings in cases in which a 
parole is to be revoked. The exis ting law pro¬ 
vides t h, t when a p risoner has "been retaken on 
a charge of 'vjolatin?'"hi s car ole, lie sliall re¬ 
ceive ah earing at the hexiTmeeting o'f The par- 
ole' bo ard Tfe TcT - at' The' or is on'To : 'hi ch Tie has Seen 
returnecl , Hie bill “proposes To” amend bhis 
requirement so as to provide that the prisoner 
shall be given an opportunity to appear before 
the parole board or a member thereof, or an 
examiner designated by the board. Juch flexibil¬ 
ity is desirable in,the interest of administra¬ 
tive efficiency and economy, (Emphasis supplied.) 


House Report No. 1606, 76th Congress, 3d Session, to 
accompany H.R, 7343. The Senate report, (Senate Report 
No. 1854, 76th Congress, 3d Session, to accompany H.R. 
7343) contained a similar statement, as did the letter 
of the Attorney General recommending the legislation, 
which was attached to the House report. The bill 
passed v/ithout debate on the section in question. Con¬ 
gressional Record, 76th Congress, 3d , Jess ion, Vol. 86, 

PP. 2309, 2310, 8937, 8958. 

It has been held that under this amended statute 
as under the original act, the Parole Board may delay 
the service of its warrant for retaking a prisoner until 
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he has completed the service of a second sentence, 

Adams v. Hudspeth , 121 F. (2d) 270 (CCA 10, 19, 1941); 
Carroll v. Sguler , 136 F. (2d) 571 (CCA 9, 1943). 

The theory of these decisions, in harmony with Anderson 
v. Corail , 263 U. S. 193, and Zerbst v. Kidwell , 304 U. S. 
359, is that during the service of his second sentence 
the prisoner is not under the jurisdiction of the Board 
but occupies the legal.status of an escaped convict, 
and that all he is entitled to is a prompt hearing after 
he is "retaken" under the Parole Board*s warrant. 

It should, of course, be noted that in Ham ¬ 
merer v. Huff , 71 U.S* App. D. C. 246, 110 F. (2d) 113, 
the appellant contended that "under the Act of July 15, 
1932, c. 492, § 6 , 47 Stat. 69S, D. C. Code (Supp. 1939) 
tit. 6 , § 456, supra , it was the duty of the Board of 
Parole at the next meeting after the issuance of the 

\ 

warrant and the return of the appellant to the peniten¬ 
tiary to give him an opportunity to appear before the 
Board, and that had it done so the Board itself might 
have terminated the conditional release and thus caused' 
the unexpired portion of the first sentence to run coh- 

1 • 

currently with the second". Holding that this question 
was not presented by the record, this Court said "We do 
not rule upon the question whether under the section 
referred to it was the duty of the Board to cause the 
appellant to be brought before it at the next meeting 
after his return to the penitentiary under the second 
sentence, rather than upon the parole warrant." As 
counsel has said, it seems clear to him that if the ques¬ 
tion had been presented the answer must have been that 
under the statute the Parole Board was authorized to delay 
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the hearing until the prisoner was returned to prison 
upon the parole warrant. 

Ill 

Do two sent ences independe ntly imposed , neither 
referring'to the other, run co nc urre n tly or con secutively, 

The law is established that as a general rule 
two sentences independently ir.posed run concurrently, in 
the absence of a provision specifying that they shall run 
consecutively. 

Downey v. United otafces , 67 App.D.C. 192, 

91 F. (2d) 223, 230 

Aderhold v. McCarthy , 65 F. (2d) 432 (CCa 3) 

Puocinelli v. United otate3 , 3 F.(2d) 6 (CCA 9) 

Zerbst v. Lyman , 233 Fed. 609 (CCA 3) 

White v. Kwlatkowski , 60 F. (2d) 264 (CCA 10) 

Unite d States v. Patterson , 29 Fed. 775 (C.C.N.J.) 

Cf., United States v. Daugherty , 269 U.S. 360 
« 

This general rule, however, does not a A .ply to 
the case of a parole violator who is sentenced for a new 

1 

offense committed while he is at large on parole. In 
such a case the original sentence und the second sentence 
do not run concurrently unless and until the Parole Board 
revokes the prisoner’s parole and com- its him under the 
first sentence, while he is serving the second. 

Ze'rbst v. Kidwell , 304 U.S. 339 

Hammerer v. Huff , 71 App.D.C. 246, 110 F(2d) 

Tippett v. Wood , 76 U.S. App.D.C. 332, 

140 F.(2d) 689 
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IV 


V/as th ere a change of law v/ith respect to 
allowable dedu ctions for pood conduct between the time 

■ —■ — .. . — - --- r - - - i i t ri - -r 

of the appella nts first off e nse or se ntenc e the refo r 
and his retu r n to prison under h is f irst sentenc e whereby 
good time allow ance was dim inished or e limin ated t jind_ if 
so does this constitu te a viola t ion of the e x p ost fa cto 
clause of the Con stitution. _ In conn ection with this what 
is meant by the appel lan t by "good time a llowance. » Does 
he by th at phrase re fer to his co ntention that he sh ould 
be al l owed cred it for the time ser ved o n joarole up to th e 
time of his arrest in conne cti on with his second offense 
or does he refer to p;ood cond uct allo wance as such. If 

his re fe rence is t o good conduct as such,_is good conduct 

allowance mandatory or discr e tionary . , 

at the time of the appellants first offense 
and sentence therefor the statute relating to allowable 
deductions for good conduct v/as 18 U.3.C.A. 710, R.S. 
5543, 5544, 18 Stat. 479, 26 Stat, 840, 32 Stat. 397-/ 


2 / This statute is applicable to prisoners sentenced 
to the penitentiary or reformatory in the District 
Court of the United States for the District of 
Columbia, Story v. dives , 68 App. D.C. 325, 97 F. 
(2d) 182, cert. den. 305 U.S. 595; Fx Parte Gould, 

51 F. Supp. 354 (D.C. Dist. of Col.IT UouTcf v7- 

Green, 78 U.S, npp. D.C. 363, 141 F.(2dT533; 

Jarman v. Unite d States , 92 F.(2d) 309 (CC^ 4). 

The statute act out at page 2 of the Appellee’s 
Supplemental Brief (D.C. Code (1940)'Sec. 24-405, 

31 Sto.t. 1341, 36 Stat. 1003, 54 Stat. 245) applies 
only to "persons sentenced to-and imprisoned in 
the jail or in the worIchouse", which institutions 
are separate and distinct from the reformatory or 
penitentiary (See D.C. Code (1940) Secs. 3-106, 
24-402 - 425). 
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which provided as follows: 

Each prisoner who has been or shall 
hereafter be convicted of any offense 
against the laws of the United States 
and is confined, in execution of the 
judgment or sentence upon any such convic¬ 
tion, in any United States penitentiary 
or jail of any State or Territory,•for a 
definite term, other than for life, whose 
record of conduct shows that he has faith¬ 
fully observed all the rules and has not 
been subject to punishment, shall be 
entitled to a deduction from the term of 
his sentence to be estimated as follows t 

commencing on the first day of his arrival 
at the penitentiary, prison, or jail: Upon 
a sentence of not less than six months nor 
more than one year, five days for each 
month; upon a sentence of more than one 
year and less than three years, six days 
for each month; upon a sentence of not less 
than three years and less than five years, 
seven days for each month; upon a sentence 
of not less than five years and less than 
ten years, eight days for each month; upon 
a sentence of ten years or more, ten days 
for 6ach month, ’Then a prisoner has two 
or more sentences, the aggregate of his 
several sentences shall be the basis upon 
which his deduction shall be estimated. 


There has been no change in this statute since the 
appellant’s first offense and sentence.2/ 

At the time of the appellant’s first offense 
and sentence therefor the statute relating to parole, Act 
of July 15, 1932, 47 Stab. 697, Chapt. 492, Section 4, 


2/ At the time of the appellant’s first offense and 
sentence therefor the District of Columbia statute 
relating to deductions for prisoners in the jail or 
workhouse provided for a good-conduct allowance of 
5 days for each month. D.C. Code (1929) Title 6, 

Sec. 405, 31 Stat. 1341, 3 6 Stat. 1003. By the Act 
of June 6, 1940, 54 Stat. 245, D.C. Code (1940) Sec. 
24-405, the allowance was increased to 7 days fcr 
each month in the case of a prisoner sentenced to 
not less than 3 years and less than 5 years. Hence 
if this statute applied to the appellant, as stated 
in appellee’s Supplemental Brief, p. 2, there has 
been no change in its provisions of which the appellant 
can complain. 
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provided an follows 


SEC. 4, That whenever, within the 
limitations of section 3 of this Act, it 
shall appear to the Bo a’d of Indeterminate 
Sentence and Parole, from the reports of the 
prisoner 1 s work and conduct which may be re¬ 
ceived in accordance with the rules and regu¬ 
lations prescribed, and from'the study and 
examination made by the board itself, that 
any prisoner serving an indeterminate sentence 
is fitted by his training for release, that 
there is a reasonable probability that such 
a prisoner will live and remain at liberty 
without violating the lav/, and in the opin¬ 
ion of the Board such release is not incompat¬ 
ible with the welfare of society, said Board 
of Indeterminate Sentence and Parole may, in 
its discretion, authorize the release of such 
prisoner on parole, and he shall be allowed 
to go on parole, outside of said prison, and 
in the discretion of the board to return to 
his home upon such terms and conditions, in¬ 
cluding personal reports from said paroled 
prisoner, as said Board of Indeterminate 
Sentence and Parole shall prescribe,, and to 
remain, while on parole, in the legal custody 
and under the control of the superintendent 
of the institution from which the prisoner 
may have been paroled, until the expiration 
of the maximum of the term or terns specified 
in his sentence, less such good-time allow- 
anco as is, or may hereinafter be, provided by 
lav/; and the said board shall in every parole 
fix the'limits of the residence of such person 
paroled, which limits, however, may be there¬ 
after changed in the discretion of the board. 


By the Act of Juno 6, 1940, 54 Stat. 243, section 
4 of the Parole Act was amended to road as follows? 


SEC. 4. That whenever, within the limi¬ 
tations of section 3 of this Act, it shall ap¬ 
pear to the Board of Indeterminate Sentonce 
and Parole, from the reports of the prisoner's 
work and conduct which may be received in ac¬ 
cordance with the rules and regulations pre¬ 
scribed, and from the study and examination 
made by the Board itself, that any prisoner 
serving an indeterminate sentence is fitted 
by his training for release, that there is a 
reasonable probability that such a prisoner 
will livo and remain at liberty without 
violating the law, and that in the opinion 
of the Board such release is not incompatible 
with the welfare of society, said Board of 
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Indeterminate Sentence and Parole may, in 
its discretion, authorize the release of such 
prisoner on parole, and he shall be allowed 
to go on parole, outside of said orison, and 
in the discretion of the Board to return to 
his home, or to such other place as the 
Board may indicate, upon such ; :erms and con¬ 
ditions, including personal reports from 
said paroled prisoner, as said Bou^d of In¬ 
determinate Sentence and Parole shall pre¬ 
scribe, and to remain, while on parole, in 
the legal custody and under the control of the 
Attorney General of the United States or his 
authorized representative until the expiration 
of the maximum of the term or terms specified 
in his sentence, without regard to good-time 
allowance, and the said Board shall in ovory 
parole fix the limits of the residence of 
such person paroled: Provide d, h owever , That 
the conditions proscribed nnd~the residential 
limits may be thereafter changed or modified 
as the Board in its Judgment may determine. 


It will be observed that under Section 4 of the 
Act of July 15, 1932, 47 Stat, 697, which was in force at 
the time of the appellant's first offense, sentence and 

• t 

parole, a prisoner was required "to remain, while on parole, 
in the logal custody and under the control of the superin¬ 
tendent of the institution from which the prisoner may 
have been paroled, until the expiration of the maximum 
of the term or terms specified in his sentence, less such 
goocUtlmo allowance as is, or may her e after be provided 
by lav/ 11 . (Emphasis supplied,) This meant that if the 
appellant had behaved himself his parole would have ended 
and he would have been free of all restraint and control 
at the expiration of three years from the date of his 
sentence on N 0 vember 12, 1937, loss a good conduct allow¬ 
ance of 7 days for each of the 36 months of the term— 
a total deduction of 252 days. Specifically, the parole 
would have been ended and the Board would have lost Juris- 

t 

diction over the appellant on ilarch 4, 1940. Henratty v. 
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Zprbst , 9 F, Sup>, 230 (D, C. Kansas), Under Section 
4 of the Act as amended by the Act of June 6, 1940, 
however, a parolee is required to remain in the custody 
and under the control of the authorities until the expir¬ 
ation of his full sentence, without deduction for good con¬ 
duct, But assuming that this 1940 provision extending 
the parole term had any application to the case of the 
appellant, the extension of the term made no difference 
to him; for on June 22, 1939, prior to the expiration of 
his full term, less deductions for good conduct, he vio¬ 
lated his parole (App, 16, 19; Appellant's Brief pp, 2, 

5; Appellant's Supplemental Brief p, 2), As a result of 
this violation the appellant's status and rights became 
"analogous to those of an escaped convict", and the run¬ 
ning of~his sentence ”'as interrupted and suspended until 

4 

he was retaken by the Parole Board, An derson v. Corail , 
263 U.S, 193; Zurbst v. Kldwor . 304 U.S, 669, Thus by 
his own misconduct he himself prolonged the time during 
which he remained subject to the discipline of the Board, 

Under certain circumstances the change in the 
provisions of Section 4 of the Parole Act, with respect 
to the deduction of "good-time", might have constituted 
a violation of the ex post facto clause of the Constitu¬ 
tion, if applied to the case of the appellant. It can¬ 
not be doubted that if it applied to the appellant's 
case this change in the law, by extending his parole 
term and depriving him of all op^ortunity to achieve 
freedom from custody and control—* which in legal effect 

constituted imprisonment, Anderson v. Corail. 263 U.S. 

1 1 ' * 1 11 * * 

193— prior to the expiration of his full term, would 


- 19 














have been to'the substantial disadvantage of the appelant. 
In other words, since the new statute was in this way and 
to this extent more onerous than the old, it was ox post 

i 

facto in respect of any offense committed prior to its 
enactment, Lindsey v, V/ae^ingto n, 301 U,S. 397; See 
also Thompson v. Utah , 170 U,S, 343; Ex Parte M edley , 

134 U.S. 160; cf. Douglas v. King, 110 F.(ga) 911, 913, 
(CCA 6), As wo have said, however, It soons clear that 
the appellant is not in a position to challenge the 
amended Parole Act, 

If the appellant 1 s misconduct, which resulted 
in the revocation of his parole, had occurred between 
March 4, 1940, and November 12, 1940— that is between 
the end of his term less "good-time 11 and the end of his 

full term— and the Parole Bcrd had thereafter attempted 

/ » 

to rely upon the Parole Act as amended on June 6, 1940, to 
justify the revocation of the appellant 1 s parole on ac¬ 
count of such misconduct, then the appollant might have 
some basis for attacking the amended statute upon the 
ground that it violated the ex post facto clause of the 
Constitution, But no such case is presented by this 
record, ‘ 


Wo have assumed for the purpose of discussion 
that the Act of Juno 6, 1940, which became law in the 
interval between the end of the appellant 1 s full term 
less "good-time" and the end of his full term, might 
have applied to the case of the appellant, A short 
answer to the entire matter, of course, would bo that 

/ 

the Act of Juno 6, 1940 had no such retroactive effect, 
and that if the appellant’s parole had expired on March 








\ 


4, 1940, then, r gardless of constitutional considera¬ 
tions, the Subsequent act, even though enacted prior to 
the expiration of his full term, would not have revived 
his status as a paroled prisoner. 

It is established law that when a good conduct 
allowance has been earned, so that with credit for the 
allowance the prisoner 1 s term is ended, it becomes a mat¬ 
ter of right, and it is mandatory upon the authorities 
to reduce the term in the manner prescribed. The pro¬ 
vision for the allowance is a part of the original sen- 

* / 

tence as entered, G ould v. Green . 78 U.S, App, D.C, 363, 
141 F,(2d) 533; Story v. Rives . 68 App, D.C, 325, 97 F, 

4 

(2d) 182, per .,den. 305 U.S, 595; King v. United ■ States . 

69 App, D.C, 10, 98 F.(2d) 291; Douglas v. King , 110 
F.(2d) 911 (CCA 8); C arroll v, Sq uler , 136 F,(2d) 571 
(CCA 9); United States v, Anderson . 76 F.(2d) 375, 376 
(CCA 8). But the right to the allowance is contingent 
upon -good behavior throughout the prisoner 1 s term, in-' 
eluding the part of the term that he spends on parole, 
and by violation of the conditions of his parole he for- 

4 

foits the allowance, Halllgan v. Marcil. 208 Fed. 403 

* 1 1 / 

(CCA 9); United States v, Nicholson . 78 F,(2d) 468, cert, 
den, 296 U.S, 573 (CCA 4); Aderh old v. Perry. 59 F.(2d) 

4 

379 (CCA 5); J arman v. United States . 92 F,(2d) 309, 311, 
312 (CCA 4); Morgan v, Aderhold . 73 F.(2d) 171 (CCA 5); 
Taylor v, Squler . 142 F.(2d) 737 (CCA 9); Sanford v. 
Runyon . 136 F,(2d) 54 (CCA 5); Stor.y v. Rives . 68 App, 

D.C, 325, 97 F, (2d) 182, cert, don, 305 U.S, 595, The 
violation of parole places the prisoner in the legal 
status of an escaped convict, Anderson v. Corai l. 263 
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U.S. 193: Zorbst v, Kidwell . 304 tJ.S, 359* In the case 
at bar tho appellant admits that ho violated his parole 
on June 22 , 1939* This violation occurred prior to the 
, expiration of the appellant's full term, lens deductions 
for good-conduct. By the violation the appellant for¬ 
feited his entire good conduct allowance, and he cannot 
reclaim it now, or roly upon it for any purpose. 

The appellant in his briefs apparently refers 
to the time he served on parole as a n good-time allow¬ 
ance"; and he contends that he should now be given cre¬ 
dit for this time. V/e believe that in our discussion 
of the first question posed by the Court, wo have shown 
that this contention cannot bo sustained. 


V 

What were-the terms of his parole* and what 
is the bea r ing of thosc terns upon his contentions 
above sot forth . 

Counsel is advised by the Board of Indeter- 

• \ 

minate Sentence and Parole that the terms of tho appel¬ 
lant 1 s parole were those 

STATEMENT OF THE CONDITIONS 
UNDEE VfalCH WITTArQlE f8 WANTED 


This Certificate of Parole shall not be¬ 
come operative until the following conditions are 
agreed to by the inmate: 

1. That I will report immediately upon my 
release to the Washington Office of tho Board of 
Indeterminate Sentence and Parole for my final 
instructions. That I will next report immediate¬ 
ly to my Parole Advisor Hiss Anna F, Hedrick, 








Arlington County Court House In person and 
notify the Parole Board of that fact upon the 
form provided for that purpose. 

2. That I will not go outside the parole 
limits fixed in the Certificate of Parole with¬ 
out first obtaining the approval in writing of 
the Board of Indeterminate Sentence and Parole. 

3. That I will, between the first and 
sixth days of'each succeeding month, until my 
final release, make a full and truthful written 
report to the Board of Indeterminate Sentence 
and Parole, District Building, Washington, D.C., 
upon the form provided for that purpose, and that 
I will submit ea6h such report to my ParcTle Ad¬ 
viser for certification and ^ailing. 

4. That I will not drink whiskey, beer, 
gin, wine or other intoxicating beverages, use 
narcotic drugs, nor frequent places where the 
foregoing are sold, dispensed, or used unlaw¬ 
fully. 

5. That I will not, during the term of my 
parole, associate with any person or persons of 
bad reputation. 

6. That I will not engage in any illegal 
or illegitimate business. 

7. That I will in all respects conduct 
myself honorably, moke diligent efforts to find 
and maintain employment, and to support my family 
to the best of my ability during my paroled term. 

8. That I will not change my place of resi¬ 
dence or my employment without first obtaining 
the approval of my Parole Officer, and that I 
will keep my Parole Officer informed at all times 
as to where I reside and as to where I can bo 
reached, 

9. That I will promptly and truthfully 
answer all inquiries directed to me by the Board 
of Indeterminate Sentence and Parole, and co¬ 
operate to the best of my ability with the Board 
and its Staff. 

10. That, if at the time of my releaso, or 
at any time during my parole term, I am infected 
with a sooial disease, I agree to take regular 
treatment for same and continue such treatment 
until cured, 

11. That I will live and remain at liberty 
without violating the law and report to the Parol 
Board any arrest or serious difficulty in which I 
may become involved. 









12. I recognize that I have been released 
subject to a specified parole p^ an and that fail¬ 
ure of such plan in any essential particular may, 
in the discretion of the Board, be regarded as a 
violation of parole conditions, 

13, That I do solemnly promise and agree * 
to abide by the foregoing conditions and hereby' 
acknowledge that my failure to comply with any 
one of them may be considered a violation of my 
parole for which I am subject to be returned as 
a parole violator. 


14, That I agree to contribute $10 a week 
toward the support of my children. 


D ated Dec, 23, 1936 
Witnesses: 

/s / Samuel Llghtman 


Signature: /s/ 'BenJamih-.H,Jones 
Register Number! 6723_ 


There can be no question that the appellant 
violated the conditions of his parole while ho was law¬ 
fully subject to the Jurisdiction of the Board, 


VI 

Was the appellant in any manner subjected to 
double Jeopardy as he contend s. 

We have undertaken to answer this question in 
connection with our discussion of the first question 
posed by-the Court, 


VII 

Assuming th at any or all of the contentions 
of the appellant are well taken, when is he entitled 
to release . 

* * 

When paroled on December 23, 193ft, the appel- 

» 

lant had served 406 days under his original sentences, 
leaving a balance of 689 days, without allowance for good 
conduct, or 437 days with the allowance of 252 days for 

good conduct. If he is entitled to credit for the time 
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ho was on parole (}72 days), but not for his M good-time 
allowance", then the unserved balance of his original 
sentence is 517 days. If he is entitled to both his 
good conduct allowance and credit for time on parole 
then the balance remaining is 265 days. 


If the appellant 1 s original sentence began to 
run again when he v/as committed under the second sen¬ 
tence on October 15, 194?,, then 


(a) The balance of 689 days 

expired September 3, 1945, 

(b) The balance of 437 days expired 

December 25, 1944, 

(c) The balance of 517 days expired 

March 15, 1945. 

(d) The balance of 265 days expired 

July 7, 1943. 


If the appellant’s original sentence began 
to run again on February 5, 1946, when he was retaken 
by the Parole Board, then 


(a) The balance of'689 days will expire 

December 27, 1947. 

(b) The balance of 437 days expired 

April 20, 1947.1/ 


The Appellee 1 s Supplemental Brief, p, 2, sugf* 
gests that the appellant's good conduct deduc-- 
tions were controlled by the District of Colum¬ 
bia statute relating to prisoners sentenced to 
and imprisoned k in the jail or workhouse. At the 
time of the appellant's first offense, sentence, 
and parole this statute provided for a good con¬ 
duct deduction of 5 days in each month for all 
such prisoners (D, C, Code (1929) Tit. 6, Sec,'405, 
31 Stat. 1341, c, 854, sec. 937, 36 Stat. 1003, 
c, 192). By the Act of June 6, 1940, 54 Stat. 

245, D, C, Code (1940) Sec. 24-405, the deduction 
was increased to 7 days for each month in the 
case of a sentence comparable to the appellant's, 
(this footnote cont'd, p. 26) 
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(c) 

The balance of 

517 days 

will 


exnirn Julv 

9, 1947, 


(a) 

The balance of 

265 days 
1946. 5/ 

expired 

• 

October 29, 


* 


It is, of course, established that the writ 
of habeas corpus is not available to secure the judi¬ 
cial decision of any question which, even if determined 
in the prisoner's favor, could not result in his im¬ 
mediate release, McNally v. Hill . 293 U.S, 131, 

Respectfully submitted, 

ROGER ROBB 

Amicus Curiae 


(Contd) 

If the appellant's good conduct allowance is com¬ 
puted at the rate of 5 days for each month, it 
amounts to 180 days, leaving an unnerved balance 
of the original sentence of 509 days, with allow¬ 
ance for good conduct. With deductions at this 
rate of 5 days a month, making a.total of 180 days, 
if the original sentence began to run again on 
February 5, 1946, it win expire July 1, 1947, 


5/ 

V/ith deductions of "good-time” at the rate of 
5 days a month, and deduction of the 172 days 
the appellant spent on parole, the sentence 
expired on January 8, 1947, if it began to run 
on February 5, 1946, 
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